





Executive Summary

The Fixed Term (Prevention of Less Favourable Treatment) Regulations 2002 place additional responsibilities on the employer. 

The Regulations place the following responsibilities on the employer:

· To ensure that the terms and conditions of employment of an employee on a fixed term contract are no worse than those of permanent employees.
· To ensure that policies do not discriminate against employees on fixed term contracts.
· To ensure that employees on a fixed term contract are informed of permanent employment opportunities in the organisation.
· To ensure that employees on fixed term contracts have access to appropriate training and development opportunities
· To take account of the fact that an employee with successive fixed term contracts which exceed four years in total has an entitlement to a permanent contract on the issuing of a further contract.

The Regulations do not prevent an employer from employing a member of staff on a fixed term contract. However, the employer must exercise caution in doing so and must be able to demonstrate sound, justifiable reasons for the employment being fixed term. 
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1. Introduction
The aim of this briefing is to provide guidance and good practice regarding the implications of the Fixed Term (Prevention of less favourable treatment) Regulations 2002 which came into effect from 1st October 2002.

The Regulations are the latest in a series of legislation and case law, designed to protect employees on contracts other than of a permanent nature. 

2. The Law
2.1 Purpose and Background to the legislation.
The aim of the 2002 Regulations is to provide those employed on fixed term contracts with a ‘parity of treatment’ with those employees on permanent contracts.

The Regulations make no distinction between fixed term contracts and those temporary contracts with no end dates. For the purposes of the Regulations all contracts which are brought to an end either on a pre-determined date or through a specific event are regarded as being fixed term. 

2.2 What do the Regulations mean for me as an employer?

In respect of schools, the term ‘employer’ means the governing body and as the employer it is the governing body who would be accountable in an Employment Tribunal. 

The Regulations place the following responsibilities on the employer:
· That the terms and conditions of employment of an employee on a fixed term contract should be no worse than those of permanent employees.
· Ensure that policies do not discriminate against employees on fixed term contracts.
· Ensure employees on a fixed term contract are informed 
of permanent employment opportunities in the organisation.
· Provide employees on fixed term contracts with access to appropriate training and development opportunities
· An employee with successive fixed term contracts which exceed four years in total will have an entitlement to a permanent contract on the issuing of a further contract.

The briefing will look at each aspect of these responsibilities in more detail.

2.3
What do the Regulations mean when they talk about 
parity of treatment?

Fixed Term employees have the right not to be employed on terms and conditions which are less favourable than their permanent colleagues.

We do not anticipate that this will present schools with a problem as employees benefit from terms and conditions in proportion to their working time; no differentiation is made between those on fixed term contracts and those on permanent contracts.
Similarly schools must ensure that their policies make no distinction between those employees on fixed term contracts and those on permanent contracts.

2.3 In what circumstances can a member of staff claim a 
permanent contract?
In order to claim the right to a permanent contract the employee must have at least four years continuous employment prior to their current contract. The employee will only have the right to claim a permanent contract if they already have four years under a series of fixed term contracts and you then seek to renew the contract. Employers wishing to continue the employment under a fixed term contract that goes beyond the 4 year threshold, must be able to show an ‘objective justification’ for continuing to employ them on a fixed term (see question 2.5).
2.5
Are there any exemptions?

Yes. Whilst the Regulations refer to ‘objective justification’ there is little indication on how these would apply. It will be for the employer to demonstrate how a contract can be objectively justified as fixed term in accordance with the Regulations and in line with the ‘business needs’ of the school. 

It is important to note that, whilst there may be justifiable legal grounds for avoiding making employment permanent, there may also be a business argument for employing long standing employees on permanent contracts 
2.6
When should I use a fixed term contract?


Typically fixed term contracts should be used where the need for the contract is for a specific purpose or for a specific period of time. Examples of fixed term contracts are:

· Cover for a permanent postholder

· A one off task or project

· Where funding is limited

2.7
When is it appropriate to issue a contract with an end date?


A contract with an end date must specify the reason for the end date.  Examples of when a fixed-term contract should be issued are:

· to cover a gap between permanent appointments, which may be only a term but in any case not more than a year;

· to cover a secondment or period of leave of absence;

· for temporary upgrading;

· where funding to reduce class size is temporarily available;

· to cover an increase in roll in the Spring/Summer term.


Where a contract is issued with an end date the school should be aware that it is bound to continue the contract until the date stated on the contract, regardless of any changes in circumstances or the needs of the school.
2.8
When is it appropriate issue an open ended contract with no end date?


A genuinely temporary contract will not have an end date but will end on a specific event or the completion of a specific task. The event or task must be clearly set down in the contract of employment. The following are examples of valid reasons for temporary contracts:
· to cover maternity;

· to cover long-term illness, where the return date is not known;

· to provide for the special educational needs of one or more named children.


As a temporary contract is 'open-ended' it is not necessary to issue continuations to the contract.
2.9
Valid reasons for a fixed term contract.
It is likely that the introduction of these Regulations will bring the reasons given for contracts being fixed term under closer scrutiny.
The reason given for a contract being fixed term must be valid and justifiable and must be linked to a specific event or events. 


Reasons such as "Budgetary uncertainty" or "possible reduction in pupil numbers" would not be regarded as valid reasons as they relate to events which may or may not take place at some point in the future and as such would be open to challenge in the courts.

2.10 Why is this important now?

The Regulations were introduced in October 2002 and state that service from 10th July 2002 will count towards the total of 4 years service required for the purposes of acquiring a permanent contract

In view of the effective date for eligible service of July 2002, some employees will have acquired the necessary 4 years service in July 2006. Heads and governing bodies will need to bear this in mind when considering renewing contracts or appointing staff. 

3.
Options for the Employer
3.1 What are the options at the end of a fixed Term contract?

Three months prior to the end of a fixed term contract, you should 
consider how to treat those contracts approaching their end dates.


All the options should be considered. These are:

· Agreeing an extension to the original fixed term contract.
· Making the post permanent.

· Ending the fixed term contract.

· Suitable employment in another post.

3.2 Agreeing an extension to the original fixed term contract.


Where the post is to continue and funding is available, consultation should take place with the individual and the likely period of the new contract agreed. Appointments should only be for a fixed term where there are strong organisational reasons for not being able to make a permanent appointment.

3.3 Making the post permanent.

If the funding becomes available for the post and the need for the post is clearly identified, the post may be advertised. However, if the employee who has undertaken the post on a fixed term contract has been employed for one year or more they should be given an opportunity to be considered for the vacancy before it is advertised more widely. 


Should you choose not to appoint the existing member of staff to the permanent post you should provide a written statement setting out the reasons for not making the appointment. The reasons given must be based on the individual’s suitability for the post, based on skills and experience and not based on their performance, unless the formal capability procedure has been started. 

Where you are appointing someone from a fixed term contract to a permanent contract you do not need to advertise the post. The ending of a fixed term contract is a dismissal, in order for this to be a fair dismissal you must consider suitable alternative work to which the employee could be redeployed. The appointment would not require advertisement as failure to appoint could lead to a claim for unfair dismissal.
3.4 Ending the fixed term contract. 


Where the post ceases to exist, either due to removal of funding, the completion of a specific task or the return of the substantive postholder - the post will automatically end on the given date. This is a fair dismissal. However, you should give the employee formal notice of the ending of the contract at least one month before the end of the contract giving the reason for dismissal. Every attempt should be made to identify suitable alternative employment. There may also be an entitlement to redundancy pay.

Where the post is continuing and a fixed term contract is not being renewed schools need to be aware of possible claims for unfair dismissal. Non-renewal of contracts for reasons relating to pregnancy would be automatically unfair. Non-renewal of a fixed term contract for reasons of poor or unacceptable performance may also amount to unfair dismissal. Schools should deal with poor performance as they would with other staff on permanent contracts. 
3.5 How do I notify the member of staff about available permanent posts?

Provided the weekly Schools Vacancy Bulletin is displayed on the school notice board and brought to the attention of the members of staff, you will have satisfied the requirements.
3.6
What if I employ someone who has already been working in 
another school in Hertfordshire?

The right to claim a permanent contract is related to continuous employment under their current contract only. Where an employee has continuous service with Hertfordshire C.C., but under a different contract or contracts and takes up a post with another school, this would not provide the right to a permanent contract where the continuous service exceeds 4 years in total. 
3.7
Can I just build a break in service into a contract to avoid the 4 
years continuous service and then re-employ the person?
No. It is almost certain that an Employment Tribunal would disregard any breaks in service introduced purely to deny the employee their employment rights. 

3.8
What are the factors I need to take into account when 
deciding whether I can renew a fixed term contract under an 
‘objective justification’?

Individual circumstances will vary but factors to consider should include:-

· The source of funding – external or internal.

· The length of the funding and the likelihood of renewal

· The purpose of the funding – general purpose/part of larger earmarked funding or a specific short term project.

· The nature of the work – specific and time limited project or an open-ended task which is part of the core function and therefore likely to continue.

· The contract of employment issued to other staff engaged in similar work or from the same funding source.

The following are examples of situations where a fixed-term contract is likely to be objectively justified.

· The post is funded by external funding and there is no reasonable prospect of this being available to continue the post on a permanent basis.

· The funding provided for the pupil can be clearly demonstrated to 
be particularly uncertain.

· To cover staff absence (e.g. secondment, long term sickness, parental leave)

· The post provides a specialist expertise not readily available within the school in the short term.

One exception in schools would be the requirement to employ unqualified teachers on a fixed term basis, as there is a legal requirement to do so.
3.9
Should I terminate all my staff on fixed term contracts before they reach the 4 year qualification?

An employee with more than 12 months continuous service has 
the right not to be unfairly dismissed. Under employment law, the ending of a fixed term contract is a dismissal, and in order for such a dismissal to be fair the employer would have to show that there was no suitable alternative work to which the employee could be redeployed. Should you dismiss an employee on a fixed term contract on the basis that the contract has come to an end and then employ a different person in the same capacity on a similar fixed term contract, it is likely that you will be challenged with a claim for unfair dismissal on the basis that the reason for the appointment still exists.
3.10
Do I have to pay an employee redundancy if they have more than two years service?


Where there is a genuine redundancy, an employee who has two or more years continuous service and whose fixed term contract is not being renewed and where the post is not being filled may have the right to claim redundancy pay. Please contact your HR department for clarification on whether or not redundancy is applicable.
3.11 Could a temporary increase in hours or grade be a fixed term 
contract? Could some one acquire the permanent right to a 
temporary increase in hours? 


The right to permanency applies to the contract being renewed after 
four continuous years service. The terms of the permanent contract 
would be those set down in the renewal contract and could 
therefore include a temporary increase in hours. 

The employer would need to demonstrate ‘objective justification’ for 
the continued increase in hours being on a fixed term basis. 
4.
Case Studies
Case 1

I have three Teaching Assistants who are directly funded through SEN. They all have more than four years service. Do I have to offer them permanent contracts next term when their current contracts run out? 

No. The legal view is that where a post is funded externally e.g. SEN, and that there is a real likelihood that the funding will not continue on a permanent basis, the school may objectively justify the continued appointment on a fixed term basis. Whilst there is no clear guidance from the Regulations to indicate the types of posts which employers will be allowed to continue as fixed term contracts, schools will be able to argue that those posts which are externally funded should be regarded as being ‘Objectively Justified’. 

It is likely that the strict application of the terms of ‘objective justification’ will not be clear until it is challenged and case law provides some further guidance.
Case 2

I have a T.A. who has worked under a series of different consecutive contracts since 1st January 2001. Her last contract has been covering a maternity absence which will end on 30th October 2006. Do I have to offer this person a permanent contract?

No. The current contract will come to an end on 30th October on the return of the employee from maternity leave, and this will be a fair dismissal. There is no entitlement to redundancy as the post is continuing.

You must however, give at least one months notice of the ending of the contract and also bring to the member of staff’s attention any vacancies at the school.

Case 3
I have a T.A, Mrs T, who has been providing support for a pupil with special needs since January 2001. Mrs T has been employed under a temporary open ended contract until the named child leaves the school and funding ceases. The child is due to leave the school in December 2006. What are the implications if I offer Mrs T. a new contract? If I have a vacancy for a T.A. do I have to appoint Mrs T?
There are three possible outcomes:

i. If you offer Mrs T. a new fixed term contract to support another statemented pupil, the fact that the post is ‘externally’ funded makes it likely this will be regarded as an ‘objective justification’ for continuing to employ Mrs T on a fixed term basis and will not give Mrs T an entitlement to a permanent contract. 
ii. If you have a vacancy and fail to make Mrs T. aware of the vacancy you will have breached the requirement to inform an employee whose fixed term contract is being terminated. If, having made her aware of the vacancy, Mrs T. applies for the post of T.A. it will be very difficult to justify appointing another candidate.
iii. In recognition of Mrs T’s value to the school you could appoint Mrs T. to a permanent contract. 
