GUIDANCE FOR SCHOOLS
Employing Agency Workers
‘The Agency Workers Regulations 2010’
​​​​​​​​​​​
The Agency Workers Regulations 2010 came into force on 1st October 2011. The regulations are aimed at providing agency workers (temps, supply etc.) with basic working and employment conditions which are no less favourable than had they been employed directly by the school.
Some of the new rights will apply from the first day that the agency worker works for you and other rights will apply after a 12 week qualifying period. 
The regulations do not cover the genuinely self employed, individuals working through their own limited liability company, or individuals working on managed service contracts. 
If you use supply teachers through the Herts Education Supply Service (HESS) or HESS+, these regulations will already be scrupulously observed, however we have no indication of what other supply/temp agencies are doing in order to follow these regulations. Therefore this guidance is to make schools aware of the rights of agency workers from 1st October 2011.  
The new rights
From Day 1

· The same access to facilities such as canteen, staff room etc.
· To be informed/made aware of any relevant job vacancies in the school

After a 12 week qualifying period, agency workers will have the right to the following conditions which are no less favourable than had they been employed directly by the school:
· Pay

· Working time duration

· Night work

· Rest periods/breaks
· Annual leave

· Time off for ante natal care

The regulations do not give agency workers rights to:

· Occupational sick pay

· Pension and retirement payments

· Maternity, Paternity, Adoption and carers leave

· Redundancy

· Bonuses

· Loans

· Expenses

What constitutes the 12 week qualifying period?
The 12 weeks do not have to be continuous. Most breaks that are less than 6 weeks between or during an assignment will just pause the accrual of the 12 week period. The qualifying period will not commence before 1st October 2011, even if the worker was employed with the school prior to this date. Any week where the agency worker is brought in on an assignment whether part or full-time will constitute a week’s work. 
The accrual of the 12 week period will be paused by:
· Absences due to sickness or injury (up to 28 weeks)

· Absence for the purpose of taking annual leave

· Up to 28 weeks to go on jury service

· Absence caused by a regular and planned shutdown of the workplace (e.g school holidays)

· School closure due to industrial action (e.g. a strike)

The accrual of the 12 week period continues to run if: 

· the absence break is due to pregnancy, childbirth or maternity and takes place during pregnancy (e.g. pregnancy related sickness absence) or up to 26 weeks after childbirth
· the agency worker takes paternity or adoption leave 

What you need to do
· Be aware that the agency supplying the worker is liable for any breach of the regulations, unless they can show they were prevented from fulfilling their duty (e.g. the school refused to disclose the terms and conditions under which a comparable employee would work) in which case your school as hirer will be liable, not the LA.  
· Be mindful of the rights that any agency worker will have once they have reached the 12 week qualifying period and ensure that you check with the agency that these are put in place. 

· Keep a thorough record of your agency workers and the dates that they work. You will not need to keep a record of HESS supply teachers as they will be monitored centrally already.
· Check with the agency before hiring a temporary worker how many weeks they have already worked in a LA school (as weeks can be carried from school to school) and get this in writing from the agency for your records. 

· Consider whether you really need to hire an agency worker to do the job. Could you advertise for a temporary or fixed term contract? (e.g. maternity cover, ill health cover, gap in appointments)

· Ensure that from day one, you give all agency workers access to your collective facilities.

· Ensure that from day one you inform all agency workers where they can find information on school vacancies. 

· Be aware that the regulations mean that agency workers should be included when providing employment information in Transfer of Undertakings (TUPE) situations. 
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Breakdown of rights

	Qualifying period
	Term of employment
	Details

	Day 1
	Access to collective facilities
	On the first day the agency worker(s) should be informed of the facilities available e.g.

· Canteen/café

· Staff room

· Toilet & shower facilities

· Staff car park

· Vending machines

· Childcare/ Breastfeeding facilities

· Prayer room

	Day 1
	Informed of any vacancies 
	On the first day the agency worker should be informed of where they can find details of any relevant vacancies (e.g. on staff notice board)

	12 weeks
	Pay
	Equal pay in relation to:
· Basic pay

· Overtime payments

· Unsocial hours

· Holiday pay (any entitlement above the statutory minimum)

· Performance payments (new HCC PMD regs for support staff)

	12 weeks
	Working time
	The agency worker is entitled to the same working time as any direct employee of the school in a comparable role.  

	12 weeks
	Night work
	The agency worker is entitled to the same breaks and sleep in payments as any direct employee of the school in a comparable role

	12 weeks
	Rest periods/Breaks
	The agency worker is entitled to the same rest periods and breaks as any direct employee of the school in a comparable role.

	12 weeks
	Annual Leave
	The agency worker is entitled to the same paid annual leave as any direct employee of the school in a comparable role. This will only apply to 52 week agency workers (not term time only) and will be based on grade and service.


Further information can be found on the ACAS website: 
http://www.acas.org.uk/index.aspx?articleid 1873
