



Age Legislation Executive Summary

Executive Summary
1. Age discrimination in employment will become unlawful on 1st October 2006. 

2. The Regulations cover direct and indirect discrimination, harassment and victimisation and employers can be held responsible for the actions of employees in all four cases.

3. The Regulations cover employment and vocational training. This includes access to help and guidance, recruitment, promotion, development, termination, perks and pay.

4. The regulations cover people of all ages, both old and young

5. All employers will have new obligations to consider

6. Upper age limits for unfair dismissal and redundancy will be removed

7. A national default retirement age of 65 will be introduced making compulsory retirement below age 65 unlawful (unless objectively justified). However Hertfordshire have decided not to have a retirement age. VA and Foundation Schools must decide whether or not they have a default retirement age. If a default age is in place there will be a duty to follow the proper procedure by giving the employee the opportunity to continue working.
8. Occupational Pensions and Redundancy payments are covered by the Regulations.

9. Benefits based on a length of service requirement of 5 years or less will be exempted and will be able to continue.

10. Employers will no longer be able to choose how much they pay juvenile employees.

Employment Equality (Age) Regulations-   
1. Purpose of the briefing

To provide guidance and good practice regarding the implications of the Employment Equality (Age) Regulations 2006 which will come into effect on 1st October 2006

2. Background to the legislation

Age discrimination in employment will become unlawful on the 1st October 2006
Age laws will mean a major shake up in retirement practices, statutory redundancy and unfair dismissal, recruitment, terms and conditions, promotion, transfers and training. The regulations cover people of all ages, both old and young.

Upper age limits for unfair dismissal and redundancy will be removed, A national default retirement age of 65 will be introduced making compulsory retirement below the age of 65 unlawful. (unless objectively justified, e.g. being under a certain age is a genuine occupational requirement, for example fire fighters). There is unlikely to be any objective justification in relation to employment in schools. All employees will have the ‘right to request’ to work beyond the default retirement age of 65 or any other retirement age set by the employer and all employers will have a ‘duty to consider’ requests from employees to work beyond 65.

However, Hertfordshire have adopted a ‘no retirement age’ policy which will apply to Community Schools and Voluntary Controlled schools. However, Foundation and Voluntary Aided schools will be able to set their own retirement age, providing it is not below 65.
There will also be major changes in how redundancy and enhanced pension payments are made which are currently being revised corporately. 

There will also need to be changes in the pay for juvenile workers which will be covered by the act. This will particularly affect schools that employ juvenile cleaners. 

It will also be unlawful to harass or intimidate employees because of their age Care should be taken and this could include sending ageist birthday cards, jokes about age and using expressions like ‘having a senior moment’ or ‘bright young thing’ when referring to another colleague.
Ireland has had Age Discrimination law since 1998. A young female manager there won a claim for harassment which she made when she was called ‘young foolish girl’ by an older male member of staff.

There is no upper limit to the compensation payment for age discrimination.

Employment decisions based on age are never justifiable because

· age is not a genuine employment criterion

· age is a poor predictor of performance

· it is misleading to equate physical and mental ability with age

· when age is used, it tends to be a proxy for underlying factors, such as health or capability.
3. What the Regulations mean for you as an employer?

Isn’t age discrimination merely EU derived ‘political correctness’ gone mad?

The answer is no. Although the new regulations to be implemented on 1st October 2006 are EU-derived legislation, the real reason not to discriminate on grounds of age does not come simply from EU. The realities of the available workforce are changing rapidly. Declining birthrates show that there is an ageing population in the UK
by 2007, there will be more people over state pension age than under 16

by 2010, almost 40% of the workforce will be aged 45 or over

by 2051 the number of people aged 85 will nearly quadruple to approx. 4 million, some 6% of the UK’s population

Employers will find it increasingly necessary to design packages which attract and retain older workers and younger workers will also be in more demand. 

What forms of discrimination and who will age discrimination legislation cover?

Age discrimination will follow the same pattern as existing forms of unlawful discrimination covering the standard four types of discrimination, namely direct discrimination, indirect discrimination, victimisation and harassment

What are the practical implications arising from these Regulations?

Clearly, the Regulations will impact on most, if not all, employment matters and will require a thorough review of existing policies, procedures and working practices in the area of:

· Recruitment and selection

· Promotion

· Terms and conditions

· Pay & benefits

· Training and development

· Redundancy

· Retirement

Does any retirement age adopted by an employer have to be same for men and woman?

Yes, the age chosen does have to be the same for men and woman. It is unlawful sex-discrimination for employers to specify different contractual pension or retirement ages for men and woman.
Do the regulations only cover older employees?

No. The regulations cover workers of all ages-young and old
What will be Hertfordshire’s retirement age?

Hertfordshire has decided to remove a fixed retirement age.

After 1st October 2006 the law will state that employers can include, a retirement age if they wish. The Regulations do not allow a retirement age below 65 unless it can be objectively justified. As set out in the introduction Hertfordshire has decided not to have a retirement age. 
If I am able to adopt the default retirement age of 65 +, what procedure do I need to follow?

The regulations distinguish between a ‘planned retirement’ and other retirement situations as follows:

Planned retirements, where the retirement takes effect on a ‘planned retirement date’ e.g.
the date on which the employment reaches age 65 or

the date on which the employer has previously given the employee 6 months notice of retirement

The dismissal will be fair, provided the employer has followed the statutory ‘duty to consider’ procedure, details set out below

Other retirement situations

Where the retirement takes place on a date which is not a planned retirement date, it will be for the employer to prove that the reason for the dismissal was retirement and that any such dismissal was fair i.e. a teacher who wishes to retire at 60 TP still allow a large proportion of their members to take an unreduced pension at 60)

Employers will, therefore need to be confident that ‘retirement’ is, in fact the real reason for any dismissal and that there are not other underlying issues which have led to termination of employment, e.g. performance and/or health related capability issues. Where an employee is dismissed for a reason other than retirement, employers must, of course follow statutory dismissal procedures. The current statutory age limit for claiming unfair dismissal is to be removed, so ensuring fair and proper processes are in place will be particularly important if challenges in the Employment Tribunal are to be avoided.

Where an employer intends to dismiss an employee on grounds of retirement, they will be under a duty to notify the employee in writing, between 12 and 6 months in advance, of their right to request to continue working beyond the intended retirement date. The employee may then make a request not to retire on the intended date and the employer must 
ensure that this is a properly considered, i.e. by meeting with the employee to discuss their request (unless, of course the employer immediately agrees to it) and by then notify the employee, in writing, of its decision. The employee will have a right of appeal against the decision and again, the employer must ensure a meeting takes place to consider the appeal and that its decision arising from this is communicated in writing to the employee

Model letters, if appropriate are provided as appendices.
One interesting difference between this procedure and the one relating to flexible working is that the employer is not required to give a reason (although this part of the Regulations is currently being challenged and may not remain). This apart we would always advise that a reason is given as an employee is less likely to appeal. However, one potential pitfall which employers should be careful to avoid is that, in providing a reason for turning down a request they may indicate that other issues, such as poor performance, were actually behind the decision. This is an area which will necessitate careful and sensitive handling!

If an employer allows employees to remain beyond the contractual retirement age, can they offer a fixed-term contract on an annual basis?

No, employers are prohibited from issuing successive fixed-term contracts (see the Fixed Term Employees Regs 2002). In addition it will not be possible to continue with the practice of having a 1 day break and starting the contract again.
Can an employer require an employee to undergo a medical examination before allowing them to work beyond 65?

The short answer to this is ‘no’

If there is a concern about an employee’s health, it is good management practice to make a referral to Occupational Health as would be the case at any age.  It is always necessary to seek the employees consent to do this.

Simply requesting a referral because of the employee’s age will amount to less favourable treatment on the grounds of age unless it can be objectively justified

Please call your HR Officer for advice
I

Will this new law change how I select, recruit and retain staff?

Job Advertisements

A criterion in a job advertisement for a successful job applicant to have ten years' work experience may amount to unlawful indirect age discrimination against younger job applicants (it is unlikely that such job applicants will have ten years' work experience) unless the employer can objectively justify that criterion. The employer would have to justify why a successful job applicant should have ten years' work experience rather than, for example, requiring them to demonstrate their suitability against a clearly drawn up person specification based on the required competencies.
Employers should ensure that their advertisements do not imply that a person of a particular age should not apply for the job being advertised unless that job has a genuine occupational requirement (GOR). So the wording used in an advertisement should not include ‘mature’, young and dynamic’ or salary dependant upon experience

Application Forms

For all staff employed in schools it will always be necessary for applicants to provide dates of birth and all the details of their work history. DfES ‘Safer Recruitment’ which is a key part of the governments response to Soham and the Bichard report recommend (in addition to other important information)  that the application form for school staff must  still include the date of birth of the applicant (for certainty about personal identification).
ACAS recommend the removal of age/date of birth from the main application form, and to include it in a diversity monitoring form to be retained by HR.

This is not acceptable for schools. However, an employer should ensure that all persons involved in the short listing and selection process have read this paper in order to avoid unlawful age discrimination arising during the short listing process.
It will also be good practice wherever possible to have an interview panel taken from a mixed age group.

Training

Take care that older workers are not excluded from training because of their age. Although the rate of return on training is perceived to fall with age, while the cost of the employees’ time rises and length of their working life declines, this may not always be the case. It is unlikely to be enough to objectively justify discrimination. You can’t use the excuse that somebody is too old or too young to have access to learning and development, or any other opportunity. Never write people off as too old to learn or change, or too young to take on a task.
How will the Regulations affect the way I pay my Juvenile Cleaners?

National Minimum Wage

The national minimum wage legislation contains a number of age-related bands and the Government intends to retain these. An employer will therefore still be able to pay employees in these age bands in accordance with these rates, However, if an employer chooses to apply differential rates to its younger employees which are not in line with the statutory minimum rate or above the adult rate, the employer will need to satisfy the test of objective justification, otherwise the practice will be unlawful. Schools should review their salary structure as soon as possible to ensure they are complying with the law, please call your HR Officer if you are unclear. We will be contacting schools with data regarding any juvenile staff currently being paid outside the Hay grades. Foundation and VA Schools will need to audit their own juvenile staff pay as will schools who do not buy payroll services. 
Our advice is that all cleaning staff should be paid at the same rate, irrespective of age.
Will the Regulations affect employees’ pensions?

Occupational Pension Schemes

It is expected that occupational pension schemes will remain largely unaffected as the Regulations will exempt a number of age-related rules governing their operation. There will be further guidance, the Teachers Pensions Scheme will be making very sweeping general changes to its scheme from 1/1/2007 and these will clearly reflect any need for pensions schemes to fall within the 1st October 2006 Regulations. 

The Local Government Pensions Scheme is also currently reviewing all its policies to ensure they do not fall foul of the age laws.

Enhanced Pensions 

Hertfordshire is currently reviewing its enhanced pension provision, in circumstances of redundancy and efficiency. The current scheme is based on age and will have to be revised.
The Regulations will not affect enhancement on the basis of ill-health retirement

How will the Regulations affect the way redundancy payments are calculated?

Redundancy

There will be no direct age criteria in redundancy selection.
The upper age limit for redundancy will be removed.

You will not be able automatically retire an employee over 65 when looking at making reductions to your staffing as a result of a budget short-fall.

Enhanced Redundancy Payments

Enhanced redundancy payments are specifically exempt from the new regulations.

Enhanced redundancy payments can be made to employees who are:

Entitled to receive a statutory redundancy payment 

Their employment has been terminated or they have agreed to the termination of their employment in circumstances where, the dismissal would have been by reason of redundancy.

Such payments must be calculated using the same multipliers used to calculate statutory redundancy payments. These are currently being reviewed by Corporate HR and will be published as soon as possible

Will there be any further changes to the Regulations before 1st October?

There are currently two challenges before the High Court regarding the transitional arrangements until 1st April 2007 and the absence of the need to provide a reason for not agreeing to a request from an employee to work beyond 65, we will inform you as the final decisions are made.

My school is a Community School, as Hertfordshire has chosen not to have a retirement age how do employees advise me of their wish to retire and access their pension?

Hertfordshire has chosen to comply with age laws by not having a retirement age at all but this doesn’t mean employees have to work forever
Employees can chose to ‘retire’ at anytime giving the notice period dates for their posts in the same way that they would to leave at any age.
Once the resignation is made it will need to be dealt with in the normal way, A ‘leavers form’ will need to be sent to payroll and the employee will need to contact Serco Solutions Pensions Unit to access their Local Government Pension and the Teachers Pensions Unit in the HR Department to access their Teachers Pensions Benefits.

How do I deal with staff who do not wish to retire but whose performance is giving cause for concern? 

It is never good practice to work on the understanding that somebody is sitting it out until impending retirement. Everyone should have good performance praised and poor performance challenged. It should always be the quality and competency brought to the work-at any age.
These cases will be a challenge for Headteachers and Governors. Clearly there may be employees who do not recognise the need to consider retirement but whose performance is not as it once was. Often the concerns will not be pronounced enough to embark on the capability process and indeed if the employee has been an excellent and committed member of staff this is not the way we would want to end their working life.

It will have to be dealt with a huge amount of sensitivity and it could be that a reduction in hours or a change of role, if that is manageable within the organisation, may be a compromise.

In these cases always consult with your HR Officer so you can reach the best outcome. It is important to ensure the school is not vulnerable and subject to claims to an Employment Tribunal
Should we as a school include an Anti-age Discrimination Clause within our Personnel Policy?

Schools may find the following anti-age discrimination clause a useful addition.

Anytown School is committed to recruiting and retaining employees whose skills, experience and attitude are appropriate to the requirements of the various positions regardless of age. Therefore Anytown School will discourage inclusion of any age criteria in job advertisements and job/person specifications, and every attempt will be made to recruit and promote on the basis of competence and skill, not age.

Although Anytown School will request an individual’s date of birth as part of its recruitment process this information will not be used to the detriment of the applicant. The information is for the compilation of personal data and the need to 
ensure certainty about personal identification which the School needs to hold on all employees.

Appendix 1

Where might you face potential challenges?

· Job Applicants who believe you were unfair in your choice- what will a tribunal be able to infer from the way you handled the process?

· Older staff-who feel passed over, or whose advice and ideas are always ignored.

· Younger staff-who feel they are never given a chance and are being held back

· People who feel that the jokes and teasing have gone too far -harassment claims may well be cumulative-it won’t just be the inappropriate birthday card-it’s what went before

· People who are talking claims against you on other grounds, they will add age in

· Those who are claiming unfair dismissal-there is no compensation on age-there is to unfair dismissal

Don’t:

· Use the excuse that somebody is too old or too young to have access to a certain opportunity

· Write people off as too old or too young to take on a task

· Believe length of experience matters; focus on the equality and competency brought to the work

Do:

· Regularly discuss learning and development needs and career development with individuals of all ages

· Focus on outputs and objectives

· Use language that is age-neutral

· Support continuing development (life long learning)

ALWAYS SEEK ADVICE FROM HR AS SOON AS YOU ARE AWARE OF A PROBLEM
Annex 1-For Foundation and Voluntary Aided schools only
Example of a letter informing employee of their retirement date

Letter to inform employee of their retirement date and of their right to make a request.

Note to employer:  You must inform the employee no more than one year but no later than six months before their retirement date what the intended retirement date is and that they have a right to request not to be retired.  Failure to inform the employee of the date and their right may mean that the dismissal is unfair.  This letter should only be used if you are complying with the above time limits.  If you do not, you are under an obligation to consider a request made by the employee at any time before retirement takes effect.

Dear:









Date:

1.
I am writing to inform you that your retirement date will be (insert date) and that you have a right to request not to be retired.

1a.
I will give careful consideration to any request you may make to work beyond this date and will inform you if I cannot let you.

2.
Your request not to be retired must be returned to (insert name) no later than three months before the date stated in paragraph 1.  Failure to do so will mean that you lose your statutory right to have your request considered and you will be retired on the retirement date above.

Name:






Signature:



                                   
Date:




Annex 2-For Foundation and Voluntary Aided schools only
Example of a letter informing employee of a meeting to discuss a request not to retire

Note to employer:  The meeting to discuss the request should be held within a reasonable period after the request has been received.  The employee has a right to be accompanied at the meeting.

The companion can be:

· chosen by the employee
· a worker employed by you or the organisation.

The companion can:
· address the meeting but not answer questions on behalf of the employee
· confer with the employee during the meeting.
Dear:

Date:

I am writing to inform you that after received your request not to be retired that there will be a meeting to discuss your request.

The meeting will be held on (insert date) at (insert time) at (insert location).

You have a right to be accompanied at the meeting by a fellow worker or a trade union representative.  Your companion may be someone that you have chosen, but they must work for (insert name of organisation).  Your companion can address the meeting but not answer questions on your behalf although you may confer with your companion during the meeting.

After the meeting if it is decided to continue your employment beyond the intended retirement date of (insert date) you will receive written notification reflecting these agreed changes to your contract.

If no agreement is reached you will receive further notification confirming your intended retirement date and informing you of your right of appeal.

Name:                                    
Signature:



                                 
Date:
    
Annex 3-For Foundation and Voluntary Aided schools only
Example of a letter confirming retirement on the intended date

Note to employer:  If after the meeting to discuss the employee’s request not to be retired, you decided that you still wish to retire the employee, you must inform them as soon as is reasonably practicable.  You must also inform them that they have a right to appeal.

Dear






Date:

I am writing to inform you that after our meeting held on (insert date) to discuss your request not to be retired, (insert organisation) still intends to retire you on (insert intended retirement date).

You have a right to appeal this decision.  If you wish to appeal you must inform (insert name) as soon as is reasonable.  Failure to do so may mean that you lose the right to an appeal meeting and (insert organisation’s name) may consider your appeal without holding a meeting but they will consider any previous representations that you have made.

Name:






Signature:



Date:





Annex 4 For Foundation and Voluntary Aided schools only
Example of a letter to employee notifying the result of their appeal

Note to employer:  You must hold the appeal meeting to discuss the employee’s appeal not to be retired as soon as is reasonably practicable.  If it is not reasonably practicable to hold an appeal meeting within a period that is reasonable you may consider the appeal without holding a meeting as long as you consider any representations that the employee has made.

Dear:








Date:

I am writing to inform you that after our meeting held on (insert date) to discuss your appeal not to be retired, that (insert organisation) still intends to retire you on (insert intended retirement date).

Name:






Signature:





Date:





Annex 5- For Foundation and Voluntary Aided schools only
Example of a letter to employee confirming new retirement date

Note to employer:  You should use this letter if you accept the employee’s request or appeal.

Dear:








Date:

I am writing to inform you that following our meeting to consider your request not to be retired/appeal meeting (delete as appropriate) (insert organisation) has agreed that your new intended retirement date shall be (insert date).
As agreed at the meeting to discuss your request not to be retired/appeal meeting (delete as appropriate) your new working pattern will be as follows.  (Delete this paragraph if no new working pattern is agreed).
Name:






Signature:



Date:
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